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ADJUDGING THE EXCEPTIONAL AT INTERNATIONAL LAW:
SECURITY, PuBLIC ORDER AND FINANCIAL CRISIS

JURGEN KURTZ"

ABSTRACT

This paper examines the impact of international law on the ability of states to mitigate the
effects of financial crises. It focuses on the invocation of investment treaty disciplines in the
aftermath of the 2001-2 Argentine financial crisis and the adjudication of Argentina’s defence
of a state of necessity, under both subject treaties and at customary international law. The
paper uncovers three interpretative methods in the jurisprudence on the relationship between
the treaty exception and customary plea of necessity: methodologies I (confluence), Il (lex
specialis) and 11 (primary-secondary applications). Method I is the dominant approach in the
jurisprudence and the most restrictive of the three readings. The paper argues that method |

is mistaken both on a careful interpretation of the two legal standards and on a broader
historical analysis of the emergence of investment treaty norms. Given these substantive
flaws, the paper isolates the motivations to account for the popularity of this method through
a close reading of the awards. These reveal continuing tensions in the field, not least the
problematic suggestion that a single value of protection should exclusively inform our
understanding of the purpose of investment treaties. These sociological features of investor-
state arbitration should, it is suggested, inform our choice on other interpretative methods.
This comes down to an election between methods Il (lex specialis) and 111 (primary-
secondary applications). Method Il1 is the most convincing and coherent reading of the
relationship between the two legal standards. The paper concludes by offering a framework to
address the key interpretative questions implicated in that method: (i) the identification and
scope of the notion of “public order” and a state’s “essential security interests”; and (ii) the

appropriate test of “necessity” or means-end scrutiny.

“ Senior Lecturer; International Economic Law Research Programme Director, Institute of International Law
and the Humanities, University of Melbourne Law School, Australia (j.kurtz@unimelb.edu.au). An early
version of this paper was presented at the Inaugural Conference of the Society of International Economic Law in
Geneva on 18 July 2008. | wish to thank Andrea Bjorklund, Rob Howse, Marcos Orellana, and Joost Pauwelyn
for discussions and comments on this paper. | am especially grateful to Benedict Kingsbury and Joseph Weiler
for their encouragement and support of this work. Any errors, of course, remain my own.
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l. INTRODUCTION

International law has, until recently, played a marginal role in the management of financial
crises. Critical attention has instead focussed on the lending practices of international
financial institutions and their contribution to outbreaks such as the debt crises of the 1980s,
the Mexican peso crisis of 1994 and the Asian crises of 1997-1998.* The financial crisis that
enveloped Argentina in late 2001 has revealed a new legal subject with the serious potential
to constrain state autonomy in mitigating the effects of such crises. This is the network of
international investment treaties that grant foreign investors the right to challenge signatory
state laws for breach of treaty commitments in a range of arbitral institutions.? Foreign
investors began with increasing urgency to invoke these broad treaty disciplines to challenge
regulatory measures implemented by Argentina in the aftermath of its financial crisis.®> The
early cases have largely ruled against Argentina and awarded significant monetary

compensation to the claimant investors.*

These cases engage a treaty exception rarely adjudicated upon at international law that
entitles a signatory state to pass emergency measures “necessary” for the maintenance of
“public order” or the protection of “essential security interests”.> This type of exception is
not confined to international investment treaties and can be found in other fora at

international law.® Despite attracting academic comment in these other fields’, there has

! See, e.g., J.1. Levinson, 4 Perspective on the Debt Crisis, 4 AM. UNIV. J. INT’L L. & PoL. 489 (1989); JOSEPH
STIGLITZ, GLOBALIZATION AND ITS DISCONTENTS 89-133; 195-214 (2002); NEOLIBERALISM AND CONFLICT IN
ASIA AFTER 9/11 (Garry Rodan & Kevin Hewinson eds., 2005).

2 As of the end of 20086, state parties had concluded a total of 2573 bilateral investment treaties (BITSs).
Moreover, substantive investment commitments are increasingly found in various bilateral and regional trade
agreements. These agreements numbered 241 at the end of 2006. See UNCTAD, Recent Developments in
International Investment Agreements, UNCTAD Doc. UNCTAD/WEB/ITE/2007/6 1A MoNITOR No. 3 2, 6-7
(2007).

® The total cumulative number of known investment treaty-based cases reached 290 at the end of 2007.
Argentina has the highest number of claims of any state party in the system of investment treaty arbitration.
There were a total of 46 claims against Argentina (at the end of 2007), 44 of which relate at least in part to that
country’s financial crisis. See UNCTAD, Latest Developments in Investor-State Dispute Settlement, UNCTAD
Doc. UNCTAD/WEB/ITE/11A/2008/3 11A MoNITOR No. 1 1-2 (2008).

* For example, five awards concerning Argentina were issued in 2007 and each them ruled against Argentina.
Out of a total of US$1,838 billion in claimed damages, the five tribunals awarded foreign investors a total of
US$615 million (approximately 33% of the claimed amount). /d. at 10.

® Treaty Between the United States of America and the Argentine Republic Concerning the Reciprocal
Encouragement and Protection of Investment, signed at Washington D.C., Nov. 14, 1991, entered into force Oct
20, 1994 [hereinafter U.S.-Argentina BIT], at Art. XI.

® In particular, Article XX of the General Agreement on Tariffs and Trade 1947 offers an exception for the
protection of “essential security interests”. General Agreement on Tariffs and Trade, Oct. 30, 1947, TIAS No.
1700, 55 UNTS 194 [hereinafter GATT], Art. XX. For a comparative analysis of GATT Article XX and the
treaty exception in the U.S-Argentine BIT, see infia Part 11(3.2).



been little direct jurisprudence surrounding this exception®. The cases to emerge from the
Argentine financial crisis thus offer a unique opportunity to assess the scope and operation of

this important treaty defence.’

The arbitral tribunals that have ruled against Argentina’s invocation of the exception adopt a
distinct, even remarkable interpretative approach. They draw extensively on customary
principles of necessity (taken to be represented by the work of the International Law
Commission) to guide their interpretation and application of the treaty exception. The
stringent conditions of the plea of necessity in the ILC Articles on State Responsibility™® are
applied as operative components of the treaty defence. The outcome in all but a few cases

has been to refuse Argentina’s claim to derogation of liability.

On first blush, these cases might simply be taken as part of the contemporary project of
managing fragmentation of international law.'* By weaving the treaty exception and

customary plea together, the cases offer a visible rejoinder of the criticism that international

" See, e.g., Michael J. Hahn, Vital Interests and the Law of GATT: An Analysis of GATT'’s Security Exception, 12
MicH. J. INT’L L. 558 (1991); Raj Bhala, National Security and International Trade Law: What the GATT Says
and What the United States Does, 19 U. PA.J. INT’L ECON. L. 263 (1998); Hannes L. Schloemann & Stefan
Ohlhoff, “Constitutionalization” and Dispute Settlement in the WTO: National Security as an Issue of
Competence, 93 AM. J. INT’L L. 424 (1999); Wesley A. Cann, Jr, Creating Standards and Accountability for the
Use of the WTO Security Exception: Reducing the Role of Power-Based Relations and Establishing a New
Balance Between Sovereignty and Multilateralism 26 YALE J. INT’L L. 413 (2001).

8 GATT Article XXI has been examined in very general terms by four GATT panels that have offered little
direct analysis of the scope of the exception for “essential security interests”. For an overview of these cases,
see Schloemann & Ohloff, supra note 7, at 426. Article XIV of the WTO General Agreement on Trade in
Services carves out measures necessary to “maintain public order” and as such, has a similar textual component
to the typical exceptions found in certain investment treaties. This Article has been considered in some detail by
a WTO Panel and Appellate Body in the Internet Gambling case. For an analysis of this case and its relevance
as guide to the interpretation of the public order component of an investment treaty exception, see infra Part
V(2.1). Finally, the International Court of Justice has twice considered similar forms of exception in the
Nicaragua and Oil Platforms cases respectively. For an analysis of those judgments and their implications for
the argument advanced in this paper, see infra Parts 11(3.2); 111(3.1); 1V(2.1).

® There are few direct analyses of the implications of the interpretative methodology adopted in these cases. For
three key analyses, see Andrea Bjorklund, Emergency Exceptions: State of Necessity and Force Majeure, in
OXFORD HANDBOOK OF INTERNATIONAL INVESTMENT LAW (P. Muchlinski et. al. eds., 2008); William Burke-
White & Andreas von Staden, Investment Protection in Extraordinary Times: The Interpretation and
Application of Non-Precluded Measures Provisions in Bilateral Investment Treaties, 48 VA. J. INT’L L. 307-410
(2008); José E. Alvarez & Kathryn Khamsi, The Argentine Crisis and Foreign Investors: A Glimpse into the
Heart of the Investment Regime, 11LJ Working Paper 2008/5 <www.iilj.org>. For general analysis on the
relationship between investment treaties and other sources of international law (with a short but careful account
of the Argentine cases), see also Campbell McLachlan, Investment Treaties and General International Law, 57
INT’L Comp. L. Q. 361-401 (2008).

19 International Law Commission, Draft Articles on the Responsibility of States for Internationally Wrongful
Acts with Commentaries, U.N. GAOR, 56" Sess., Supp. 10, Ch. 4, U.N. Doc. A/56/10 (2001) [hereinafter ILC
Articles].

Y Report of the Study Group of the International Law Commission, Fragmentation of International Law:
Difficulties Arising from the Diversification and Expansion of International Law, U.N. Doc. A/ICn.4/L.682 (Apr.
4 2006) [hereinafter ILC Fragmentation Report],



investment treaties are a self-contained regime at international law, divorced from a broader
normative framework. After all, the resistance in early cases to using custom as a defining
component of other treaty provisions - such as the obligation to accord fair and equitable
treatment*? — has proven contentious™ and even triggered the intervention (or use of voice)
by state parties in certain settings'®. This favourable, impressionistic view of the emerging
jurisprudence on the treaty exception though is mistaken. As a recent Annulment Committee
constituted in this area has noted, the arbitral tribunals to date neglect to rigorously examine

the precise relationship between the treaty defence and customary plea.™

My principal aim in this paper is to uncover and analyze the key methodological possibilities
of interpreting the treaty exception and its relationship to customary law. To do so, | adopt a
particular methodology of my own. My analysis focuses on objective expressions of the
function and purpose of the investment treaty regime and its connection to, and at times
departure with, the customary law of state responsibility. Those objective expressions —
reflected in the immediate treaty text, contextual indicators and a broader historical narrative
— are prioritized in my analytical structure over evidence of the subjective intentions of the
state parties and their negotiators. In this respect, my approach intentionally tracks the
sequencing (and arguably ordering) of particular interpretative techniques as codified in the
Vienna Convention on the Law of Treaties 1969.*® | do so as my theses are both descriptive

12 As an example of this obligation, Article 1105(1) of the North American Free Trade Agreement requires the
state parties “to accord to investments of investors of another Party treatment in accordance with international
law, including fair and equitable treatment and full protection and security”. (emphasis added). North
American Free Trade Agreement, Dec. 17, 1992, Can.-Mex.-U.S., 32 ILM 289 & 605 (1993), at Art. 1105.

3 Compare Pope & Talbot v Canada, UNCITRAL Arbitration Award on the Merits of Phase 2 (Apr. 10, 2001),
at paras. 110-1; SD Myers v Canada, UNCITRAL Arbitration, Partial Award (Nov. 13, 2000), at paras 259-269
(both ruling that NAFTA Article 1105 adopts an additive component that extends beyond the scope of
protection at customary international law) with Judicial Review of Metalclad Arbitral Award by the Supreme
Court of British Columbia (May 2, 2001), at paras 64-6 (criticising the Pope & Talbot and Myers awards on the
interpretation of NAFTA Article 1105 as ignoring the plain text of that treaty provision).

Y NAFTA Free Trade Commission, Notes of Interpretation of Certain Chapter 11 Provisions (July 31, 2001), at
Parts B(1) and (2) (confirming that NAFTA Article 1105(1) “prescribes the customary international law
minimum standard of treatment” and that “the concepts of ‘fair and equitable treatment’ and “full protection and
security’ do not require treatment in addition to or beyond that which is required by the customary international
law minimum standard of treatment of aliens™).

> The CMS Annulment Committee ruled: “Those two texts have a different operation and content, it was
necessary for the Tribunal to take a position on their relationship and to decide whether they were both
applicable in the present case. The Tribunal did not enter into such an analysis, simply assuming Article XI and
Acrticle 25 are on the same footing.” See CMS Gas Transmission Company v Argentine Republic, ICSID Case
No. ARB/01/8, Decision of the Ad Hoc Committee on the Application for Annulment, Sept. 25, 2007
[hereinafter CMS Annulment Award], at para 131. For analysis of the CMS Annulment Award, see Jurgen
Kurtz, ICSID Annulment Committee Rules on the Relationship Between Customary and Treaty Exceptions on
Necessity in Situations of Financial Crisis, 11 (30) ASIL INSIGHT (Dec. 20, 2007).

16" Article 31 of the Vienna Convention on the Law of Treaties requires, among other things, treaty provisions to
be given their ordinary meaning, in context and in light of the treaty’s object and purpose. This is an obligatory



(identifying a flaw in the use of these rules in the dominant methodology to date) and
normative (presenting a framework as to what tribunals should do in future cases). This is
not to deny that in certain treaty settings, differentiated hermeneutics (such as a search for the
subjective intention of the parties) may offer critical guidance to an adjudicator.’” On the
whole, the network of bilateral investment treaties (BITs) seems, perhaps counter-intuitively,
ill-equipped for delving into originalist interpretation. We are dealing with a device not
unlike a standard-form contract employed in a domestic setting; BITs typically follow a
model form offered by a (strong) regulation maker to an (at times, weak) regulation taker.®
This translates into a surprising lack of evidence on the part of the regulation taker as to their
intentions in entering into the treaty device.'® The temptation is then to draw on the
extensive evidence of the strong player as entirely conclusive of the common intention of the
parties.” This inevitably cashes out into a deterministic claim of such treaties as devoted
solely to investment protection where in fact the silence of the regulation taker may mask

multiple, even conflicting goals.?

sequencing of interpretative methods and devices. On the other hand, resort to travaux préparatoires (or other
evidence of the intentions of the parties) may, according to Article 32, only be used to confirm a meaning from
other sources (that is, the Article 31 route) or where application of Article 31 results in ambiguity or a result
which is “manifestly absurd or unreasonable”. Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331
reprinted in 8 |.L.M. 679 (1969) [hereinafter VCLT], at arts. 31-2.
7| am grateful to Joseph Weiler for discussions on this point. For a sustained argument as to the merits of
drawing on evidence of drafting history in interpreting the 1951 Refugee Convention, see JAMES HATHAWAY,
THE RIGHTS OF REFUGEES UNDER INTERNATIONAL LAW 49-74 (2005).
'8 For an excellent and careful analysis of the use of model treaty text by the U.S in this field, see Alvarez &
Khamsi, supra note 9, at 26-34.
19 The lack of evidence of Argentina’s intentions in entering into the U.S-Argentina BIT was in fact noted by
and analysed in the recent Continental award. See Continental Casualty Company v Argentine Republic, ICSID
Case no. ARB/03/9, Sept. 5, 2008 [hereinafter Continental Award]. at paras 182-7 (and footnote 279).
20 This is a marked and frank characteristic of the Alvarez and Khamsi analysis of the U.S-Argentine BIT and its
adjudication in the aftermath of the Argentine financial crisis. Consider the two following suggestions made by
those authors:
The “uncompromising” posture of the United States with respect to BIT negotiations during this period
means that, absent contrary evidence, the drafting intent of the United States and the history of its BIT
program is highly relevant to the interpretation of this treaty.

It appears that all parties in these cases relied heavily on evidence from the United States. This is not
surprising since the United States was the drafter of the model treaty on which the treaty was based.
There was presumably no contrary evidence of a distinct Argentine intent (which would presumably be
easy for Argentina to acquire) simply because no contrary evidence of intention or object and purpose
exists.
Alvarez & Khamsi, supra note 9, at 32 and 34.
2! This complex dimension deserves careful and extended attention in its own right. Let us though take one
short illustration from the factual matrix surrounding Argentina’s entry into the BIT at issue in these cases. It is
doubtful that for Argentina, given past evidence of hostility to foreign capital and the cluster of initiation and
peak activity of its BIT program throughout the 1990s, that protection of investment was ever a per se value, an
end in itself. Entry into BITs instead represented a signalling device, communicating an underlying policy and
developmental shift to private economic actors and other institutional agents (such as lending institutions).
Protection in these terms is thus intimately tied to (and even contingent on) a broader, nuanced objective. For
analysis of the role of the Argentine BIT program in these terms, see infra Part 11(1).



I begin the next Part 11 by tracing the factual matrix surrounding Argentina’s entry into this
unique area of international law, the outbreak of the financial crises and the abrogation of
contractual rights that triggered the initiation of investor claims for compensation. Readers
familiar with this complicated but essential fact-set may wish to proceed directly to Part 11(3).
There | begin my substantive analysis of the text and history of the operative legal standards
examined in the jurisprudence respectively, Article XI of the U.S-Argentina Bilateral
Investment Treaty and the project of development (and perhaps even reflection) of the

customary plea of necessity in ILC Article 25.

Turning to the cases, there are to my mind three methodologies open to an adjudicator in
understanding the relationship between the treaty exception and the customary plea of
necessity. These can be termed respectively methodologies | (confluence), 1l (lex specialis)
and 111 (primary-secondary applications). Method I is clearly the dominant approach in the
jurisprudence to date, whereby tribunals expressly conflate the treaty defence with the
customary plea of necessity. This, I argue, is mistaken both on careful interpretation of these
legal standards but also on an investigation of the complex and nuanced history of the shift
from customary to treaty protections for foreign investors. Given its popularity in the
jurisprudence, there is an important question as to why the arbitrators in these cases would
choose to conflate the two legal standards. This is a difficult question to answer conclusively
as the party pleadings and transcript of proceedings have not been made public.?* None the
less, a close analysis of the awards themselves reveals a set of intriguing clues as to possible
and at times, troubling motivations at play in the adoption of this flawed approach. This part
of the paper is not intended to be self-standing as an insight into broader tensions surrounding
this field. Instead, the particular sociological features of arbitral dispute settlement® should,
I suggest, inform our choice on other methods of interpreting the treaty standard vis-a-vis the

customary norm.

Part IV introduces an alternate methodology of reading the treaty exception as an expression
of lex specialis. Unlike method I, this approach has the distinct advantage of at least

presenting a plausible account of the relationship between the treaty defence and customary

%2 This is in striking contrast to certain arbitrations under the investment chapter 11 of the NAFTA such as UPS
v Canada and Methanex v U.S.A where both the pleadings and transcript of proceedings are publicly available
and offer important insights into the deliberations of the parties and tribunals in those cases.

2 For my working definition of sociological inquiry in this context, see infia Part 111(3).



plea. There is though an open interpretative question of the scope of priority to be accorded
to the treaty defence under this reading, which has largely been ignored by those sympathetic
to this reading.?* The flirtation with lex specialis in the jurisprudence fails to engage a
critical choice between applying custom in a residual fashion (where not in conflict) or
displacing it in its entirety. At its most fundamental, a lex specialis reading could see the
stringent customary test of means-end scrutiny continue to guide the question of the
“necessity” of a signatory state’s chosen means. This would render the treaty exception

inutile, in all but the most exceptional circumstances.

In the final part of the paper, | offer a third methodology to overcome the inherent
deficiencies of the earlier approaches. The taxonomy of method 11 (primary-secondary
applications) separates questions of wrongfulness and state responsibility at international law.
It characterizes all of the treaty provisions at issue — both forms of obligation and exception —
as primary legal standards that determine whether a state has committed a wrongful act at
international law. Under this approach, it is only if breach is determined by the composite
application of these treaty rules, that an adjudicator should examine the secondary possibility
of the customary plea of necessity to preclude wrongfulness as a matter of state responsibility.
The key implication of my preferred method 111 is to require an adjudicator to attend to
interpretation of key aspects of the treaty defence without simply borrowing or transplanting
from the customary plea. This has important doctrinal and normative advantages, not least as
a means of responding to the concern that investment treaties represent a classic embodiment
of incomplete contracting. The logical implication though of method I11 is to raise a host of
difficult interpretative questions surrounding the treaty exception and the paper concludes by

offering an interpretative framework to future tribunals charged with that challenge.
1. THE ARGENTINE FINANCIAL CRISIS AND INVESTOR-STATE LITIGATION

To assess Argentina’s claim to derogation of liability at international law, it is essential that
we have an accurate indication of its response to the crisis as well as the causes and

magnitude of that event. Many of the underlying legal categories at issue — particularly the
“necessity” of chosen means to effect permitted regulatory ends — require an adjudicator to

examine and test the rationality of the regulatory record as a whole.

# See, e.g., Burke-White & von Staden, supra note 9, at 322; McLachlan, supra note 9, at 390.



1. The Crisis and Argentina’s Regulatory Response

Our starting point in uncovering the factual record should begin before the onset of the
financial crisis in late 2001. The advantages enjoyed by foreign investors and rendered
inutile by Argentina’s response to the crisis (together with their rights at international law)
have their origins in a broader macroeconomic change initiated in 1991. That year saw
Argentina implement its Convertibility Law that fixed the exchange rate of the austral (the
then Argentine currency) with the U.S dollar.?® The goal was to constrain the spiral of
hyperinflation and relative stagnation that had plagued the Argentine economy since the
1960s.% The strategy was one of intentional “hands tying” on the part of the Argentine
Government. Convertibility prevented monetary authorities from simply increasing monetary
supply depending on shifts in economic conditions, with resulting inflationary effects. The
Government was instead required to keep enough U.S dollars in reserve to support the total

amount of domestic currency in circulation.

In the early 1990s, Argentina initiated an extensive privatization program. By 1994, over 90
per cent of state enterprises had been privatised including the telephone, electricity, gas and
water utilities.?” The policy shift to privatisation was linked to the convertibility strategy. As
this required continuing reserves of foreign capital, the funds garnered through privatisation
were used to bolster convertibility of the Argentine peso.”® Argentina though faced a
reputational overhang in its project of attracting the entry of foreign investment into these
sectors.?® There were two distinct mechanisms used by Argentina to signal its break from

% Jorge Schvarzer, The Costs of the Convertibility Plan, in BROKEN PROMISES? THE ARGENTINE CRISIS AND
ARGENTINE DEMOCRACY 71-73 (Edward Epstein & David Pion-Berlin eds., 2006).

% 1d. (detailing average annual inflation of 25% in the period 1960 to 1974 rising to 35% in the period 1975 to
1991 with no growth in GDP).

2" See PAUL BLUSTEIN, AND THE MONEY KEPT ROLLING IN (AND OUT): WALL STREET, THE IMF AND THE
BANKRUPTING OF ARGENTINA 23-4 (2005).

% |n fact, the Argentine government targeted foreign investors as preferred entrants into newly privatized utility
sectors. This strategy is discussed in detail in the factual record of the LG&E ruling. See LG&E Energy Corp,
LG&E Capital Corp, LG&E International Inc v Argentine Republic, ICSID Case No. ARB/02/1, Award, Oct. 3,
2006 [hereinafter LG&E Award], para 49.

# Argentina has a long history of defaulting on its foreign debt obligations. See generally CARLOS MARICHAL,
A CENTURY OF DEBT CRISES IN LATIN AMERICA (1989); ERNEST OLIVERI, LATIN AMERICAN DEBT AND THE
POLITICS OF INTERNATIONAL FINANCE 163-203 (1992). Moreover, a range of Argentine jurists and diplomats
have actively sought to influence the content of international law to limit the ability of external lenders (and
their states) to collect on defaulted sovereign obligations. Carlos Calvo, an Argentine jurist of the late
nineteenth century posited an influential thesis that aliens (including foreign economic actors) were entitled only
to the standard of protection domestic nationals receive under domestic law and legal systems. Domestic courts,
in turn, were the only forum competent under this theory to hear the complaints of an aggrieved foreign actor.



past practices. First, it offered a range of specific incentives to private companies who
acquired ownership interests in various utility sectors.®® Tariffs were to be calculated in U.S
dollars, conversion to pesos occurred at the time of billing and most crucially, tariffs were to
be adjusted every six months under a key U.S inflation index (the U.S Producer Price
Index).®* Secondly, Argentina entered into a range of bilateral investment treaties (BITs)
throughout the 1990s.%* These treaty instruments include the 1991 U.S-Argentina BIT which

was invoked by a range of U.S investors following the financial crisis.*

BITs offer a range of specific guarantees of protection to foreign investors to mitigate the risk
of operation in a host state.** These include key obligations of non-discrimination®, a
commitment on the part of the signatory state to accord “fair and equitable treatment” to a
foreign investor®® and a guarantee that the signatory state compensate the foreign investor for
takings of foreign assets®’. Critically, these treaties usually displace the customary rule that a
home state of an investor must elect to exercise diplomatic protection on behalf of the
investor.®® Instead, a foreign investor is granted the right to bring a claim for breach of a
treaty directly against a signatory host state.*® There are various systems of adjudication

presented in a typical BIT. One of the most active of these — and later invoked against

In the event that a state chose to treat both domestic and foreign actors poorly, there was no specific right of
recourse for the home state of the foreign actor under this account of international law. See generally Amos S.
Hershey, The Calvo and Drago Doctrines, 1 AM. J. INT’L L. 26, 26-7 (1907).

%0 The Economist described these incentives in a special report on the Argentine financial crisis in the following
terms: “[Then Argentine President] Menem’s privatisations involved sweetheart deals. Telecoms, electricity,
water and some transport services became private rather than public monopolies; their tariffs, on long-term
contracts, went up in line with American inflation, even though prices in Argentina were falling.” A Decline
without Parallel — Argentina’s Collapse, THE ECONOMIST, Special Report, Mar. 2, 2002.

8L CMS Annulment Committee Award, supra note 15, at para 34.

% For a useful chart of Argentina’s overall BIT program showing initiation and peak activity throughout the
1990s, see Zachary Elkins, Andrew Guzman & Beth Simmons, Competing for Capital: The Diffusion of
Bilateral Investment Treaties, 1960-2000 60 INT’L ORG. 811, 821 (figure 5) (2006).

% U.S-Argentina BIT, supra note 5.

% For recent discussion of the typical protections found in investment treaties, see RUDOLF DOLZER &
CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW (2008); CAMPBELL MCLACHLAN ET
AL., INTERNATIONAL INVESTMENT ARBITRATION: SUBSTANTIVE PRINCIPLES (2007).

% See, e.g., U.S.-Argentina BIT, supra note 5, at Art. 11(1) (obligation to accord foreign investors both national
and most-favored-nation treatment)

* 1d. at Art. 11(2)(a).

¥ Id. at Art. V.

% For detailed analysis of the customary rules on diplomatic protection and their displacement in modern
investment treaties, see infra Part 11(2.2).

% U.S-Argentina BIT, supra note 5, at Art. VII.
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Argentina — is the World Bank’s Convention on the Settlement of Investment Disputes
Between States and Nationals of Other States (ICSID).*°

Up until 1995, the Argentine policy shift had generated significant positive outcomes. There
was significant entry of foreign investment and inflation had subsided to levels Argentines
had not seen in decades*' combined with sizeable rates of annual economic growth*.
Circumstances began to change by the late 1990s. Successive financial crises in Asia (1997)
and Russia (1998) showed that foreign lenders of debt capital could quic